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Donna Witting,  Chief
Marine Mammal Conservation Division
Office of Prc~tected  Resources
National Marine Fishcries Service
13 15 East-West IIighway
Silver Spring, MD 209 I O-322;
F A X :  301/713-4060

On behalf of the more than 7 million mcmhers and constituents of The I-Iutnanc
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Society of-the  United States  (I-BUS), I am submitting these comments on the proyoscd
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‘, 1,11

rule to regulate the small lake of rnarinc  ma~~mals during l.l.S.  Navy operations of
SI! RTASS  I JA sonar. The National Marine Fishcries Service (NMI:S) proposes to

” ‘-‘i$

uuthorize  the take of small numbers of marine man3mals  during operutions of
:, ;‘:,;I

I (:;I,
SUR’L‘ASS  Ll:A sow-, subject  to certain  mitigation fncr?suws, including geographic I I/J

restrictions on use.
,;;:j;i
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Tlrc  HSUS requests thnt the NMKS’  rvit~ttirw or .wbstmttiuf@  rcvisc this propowd
rrrk. The IISUS believes the proposed rule  violates both the letter  and intent of the
Marine Mamn3:tl  Protection Act (MMPA), the Endangered Species  Act (ISA), ad the

<!j;
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NationuI  Environmental Policy Act (NEPA),  and ignores the Prccaulionary  Principle.
WC arc deeply conccrncd about a number of.‘provisions  in the proposed  rule, as well f1s
with the NMI’S’ dc faclo  4vption,  as its required NWA documentation, of‘the  Final
E13~ironrnental  Tnqxxt  Stntcnlcnt  (FEE) produced by the U.S. Navy. It is out
contention that SUKTASS LFA sonar will have a far from negligible impact on
marine ~~~atnmaI species and stocks if it is deployed RS currently proposed. Our
comments will be prcscntcd in four sections -- General Cotnrncnis, Cornrncnts Specific:

I ,,)ij
/ ~“,’

to the Proposed Rule,  C:omrnents  Specific  lo the Lcttcr of Authorization (LOA)
’ “jj,jI/l

Application, and Co333ments  Specific to the Fl21S.

PromatIng  the arotecllon  of all 0ttlIWS
2100 L Sfr’eet,  NW. Wmhington,  DC 20037 * 202-4522-l 100 I Fox: 202-776-6132  a w-ww.hsus.org
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The  risk continuum assumes that 2.5% of exposed animals will  be 17arassed  or non-seriously
injured at I SO dB, 50% at 165 dB, and 95% at 180 dR. If these assumptjons  are valid, there
could be extrcmcly large numbers of marine mammals harassed or non-scrjously  illjurcd  by JJA
transmissions’. However, given  that there will be no prc-, during, or post-transmission
monitoring of marine mammals cxpcriencing  Kl,s  lower than 180 dR (other than those wllo
might be just outside the I km xtlitigation  radius and obscrvahle by shipbo&  obscrvcrs or within
2 km of the source  vessel md located by the High  Frcqucncy Marine Mmm~al  Motliloritlg

(IEF/M3] sonar),  it will  bc impossible for the Navy to ground-truth  thcsc assuq.~tjons.  Shou[d
these assumptions be invalid and should evct~ gwater  pcrcenlages of cxp,osed  animals he
hnrasscd and non-seriously injured or any pcrcentayes be seriously injured  or killed  at. SIJLs
below 180 dB. the monitoring requircmenls  as proposed will be unlikely or unable to dctcrminc
this (see above about the iow likelihood of stranding data identifying qusul  links with I ,FA
Imnsmissionsj.

,
/ I I I I in fact, the monitoring program in the proposed rule (specifically the prc-tralls1i7ission

:$~ 2~~~  I monitoring for the presence of marine mamn~als  and sei\ tul?lcs)  is designed to exclude marinef
mamrnuls  from the predicted “serious injury and death” impact zone  within the 180 df3 sound

f &id surrounding the LFA sound source. The  monitoring is not designed (~JI  violation of lww) lo
j II II record what actually happens to marine mam-nals  within the predicted  “harassment and non-,I,

serious irl,jurq,” impact zone bctwccn  120 dR and 180 dl3.  The monitoring:  program, in f&$ is
&signed  10 result in the collection  ol’no tnkc  data, as no marine m~~mmais  will supposedly bc in
the monitored ZOJW (i.e., within a 1 km radius uf the Lf:A source vcsscl) during transmissions.
The J,TM program will bc uscJess in providing real-time information on takings by hc?russmcnt
and non-serious injur!,,  ;Ilthough  it may have some limited  efficacy in providing information on

N..., -
’ For  the puqxms  of itr$umcni,  this reference to “large numbers” is not mcnnt to contrndict  the NMFS’  contention

II I I

b
qpe wit11 the NMFS’  circular definition  ot“‘sm~ll” a~ the portion of a population whose taking \~uld have it
“q$gi&”  itnpact,  as founti in SO CFR 216.103. WC believe the MMI’A makes clear the Congressional  isrenr  tO
regard  “st~lall*’  and “negligihlc”  (as is only logical) as related  but seprtm/c concepts. ‘I’he forrncr  rcfcrs  to lhe
number  ofanitnals hioloyicslly impncted  (to whatcvcr  cstent) by an action, while the fatter then rcf+rs  to the exfc~~t
ofthe biological impact  (Ifthat  action on those  nnima!s.  A small WtTIhcr  of animals could be impacted to a nc~tb
ilegligi[>Ie  exletlc. for c~w~~ptc, wl~ile  a large tnrtnbcr ctwld be it~p~t~d  IO a negligible extent  (which in fact is WJUI~
tire p.~~vy  is clain>jng will be the T~SC with SUKTASS LFA sonar). Cotrgrcsc  clearly intended !hc %1~a11 take”I,I I I I
exemption  10 apply  to numerically stwfl  mlmbcrs  of ani~aals  only, ultho\,gh  the House  RC~CUI  clarified  Ihal lhk
nt+n~bcr  could not (nnd shottld  not) hc specified precisely in the sfattW or rcgnlations.  Grnnting  discretion to Ihc

.i I re@wr~  agency. however. is not  the same as saying “small” should be circularly defined!
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~On@Xlll  COJTChtiOllS  of lrtmsIliiSSioI~S with changes in population pr&uctiviry,  distriJ)utio~~,  tllId

shading ,incident  r&s4. The  monitoring program as prcscnted is, in fact, a mitigation meayurc,
w~E~~~s  the MMI’A sets mitigation and monitoring apa~-t  as two separate  req&~~~e~lts  (SCC

~l~~l~aJ~5J[A][iiJ[T]  and [II]).

I The I ISIJS finds only flypothetical  justification (primal-j]y  in subc]~ap~er  1.4.2.1 jn tile ~~1s) fat
the establishment of 180 dI3 as the IC)W frequqncy,  intermittent or continuous sound criterion for
the ilppCr limit  of acoustic harassment  and non-serious injury for all marine mammals. Dcspitc
elaborate explanations ~JI 1he LOA application, the IXJS, rtlld the proposed  ru[c that incori)orlltc,

indict*  uliu,  the results of litnitcd scicntiiic rcscarch; limited scientific disc&on;  questionab]c
extrapolations (mostly from unrclatcd tcrreslrial species);  and numerous assumptions (which the
Navy considers conservalive  but which many bioacoustics and marine mammal expcfis do not),
the 1 X0 dR criterion for all marine mammals has no support from empirical data (and very
limited support for some species from studies on small numbers of captive animals under non-
ideal circumstances +- WC Comments Specific to the Proposed Rule, p. 15386). ‘I’hc  1 X0 dR
sound field coincides with the distance from the sound source (1 km) that can most effectively  bc
morlitorcd  visually and with  pussive acoustics; this appears to be the acluul  basis for choosing
1 X0 dR as 111~  “safe” lcvcl  to which all marine mammals can be exposed without significant risk
of serious injury or death.”

J’hc LI3 SW demonslraled  thaw exposures up to 1 $S dR (and  often far lower, as low as 115 di3)
caused  small but measurable  (and statistically significant) behavioral responses, including
&an@%  in vocalizations (Tyack and Clark 1998;  Croll  cl (I/. 2000; Miller c?l N/. 2000). The
debate over the biological significance of thcsc  I-esponscs  Ilotwittrslanding,  if n~~asurabic
bchavictra]  responses WX~W~ i~t these  relatively low SPI s, it is as valid to hypothesize that  non-
ncgligiblc, biologically significant responses would occur at 180 dB (let alone at 165 dU or 175
dB) as to hypothesize that they would not. J’he WRTASS  LFA documentation provides no
ration& other than dubious extrqolations from human audiology” for choosing to accept the

’ Uafonunatcly.  thcsc  Iong.rcrrn  data will only form I picture - and a fuzzy one at thnt regarding these yarnmeters
after years of ~hc mark mammals  in question  being  csposed fo SUK’I‘ASS 1,FA sonar. The results ofthe L’I‘M
program  inay  cvcnrually  provide  cvidcncc  that SURTASS  LJ:A WIIW is in fact cJuite harnlful  to marine IHWIW~~.
but not until considerable damage  will have  been done.
’ III addition. as nored  by the Mnrine  Manin~nl  Commission in ils October 1999 draft E1S corntncnls,  since  180 dR is
the SPI. ST which 95% of exposed nknc  mammals nre expeclcd  1~ be harassed and/or non-seriously injured,  180
c!R call hardly  be see11 as coIiscrvaGve.  The  usunlly ncceptcd level for statistical significsncc  is S% - this would be n
truly  COnservative percentage  when considering “saik” exposure levels (as the human auditoq  standards included in
the FElS c~,llfirm  - see ‘I‘&& l-2). it is also ~guablc whether harassing or non-seriously  injuring 95% of exyoscd
m;~rine ~nam,na]s  (01’ ~(v?A ofcxposed  rnnrinc  mammals at 165 dD, which, given  the large volume  of water’ enclosed
by &is SpL, conId bc !~undrcds 01 tiv~~~sands of anini;ils) wOlild  Clunlifjl a? “negligible”  under  the M M P A .
6 T]lese rxtlapolarions  Ilavc not hccn ground-lruthcd  (vcrificd  with empirical dab)  fi)r marine I~RII~IWI~S  or pccr-
rcvjewctl  .- see sitbchnpter 1.4.2.1 of the I‘EIS.
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‘J%e IISLJS notes that the JXJS and the LOA application also lack a scientific rationale for
choosing to cxtrapalate  from human auditory, standards to establish a “safe” lcvcl  of 180 dB fir
marine mammals while establishing a “safe” level for human divers (based 011 empirical s!\ldies
of Lhe effect of I..FA transmissions on Navy djvcrs) of 145 dH. Intcrestil@y,  the 145 dB
criterion  is based on a 2% “very severe aversion reaction” standard. Thus human  divers  arc
protected  at a 2% level  based 011 psychological impact  (ix, if is assumed that 2% of divers will
hc affected psychologically when  exposed to 145 dB),  while  marine mammals arc protecled at a
95% Icvel  bused on physiological impact (i.e., it is assumed that 95% of marine mammals will he
affected physiologically when exposed  to 180 dB) ‘. I.Jsing very different bases for very
diffcrcnt  “safe” exposure levels for humans and marine mammals is inconsistent wilh
extrapolating from human auditory standards lo csmhiixh the “saf’e” tevcl  for marine mammals.

I’h&~s I and III of the I.FS SRI? wcrc designed primarily to test a single  and simp]t:  ]lypotixsis,
proposed in Richardson et al. (I 995): “It is doubtful that many marine mammals would remrrin
for long in areas where received icvcls  0C continuous underwater noise arc 140+ dR a1
ficy\)encies to which the  animals are most sensitive” (p. 369). The results of the  Ll’S SKP
disproved this hypothesis. Very little efse was accomplished (alrhcq$ changes in certain
behaviors, including VocaJizstions,  were noted) and certainty the hypothesis that J,FA
transmissions will have a negligible impact ut 180 dl.3 was not proved  (nor was any cvidcnce
provided to support it). Scicncc does not in fact prove hypotheses. It disproves hypotheses.
Scientists make pr~~gress  when studying complex subjects  by eliminatir7g  l~ypo~hcscs  that WC
iiarrow  in scope, approiiching the subject  incrementally. ‘Ihe LFS SRP was a preliminary stud)
examining tflc impact of low frequency noise  on marine mammals ihat  eliminated one narrowly
defined h~,poksis  fbr II small number of species; however, an altcrnati\*e  hypothesis --. that
}l~rJtlfU\  acoustic impacts occur even when behavioral responses  are minimal - has not been
eiiminatcd, nlthnugh  ii is more ~Jifficult  to test”. Neve~thclcss,  it remains a valid hypothesis.
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/+I% %!I)  Species Sdection

As a representathc for The HS~lS, I nttendcd the May 1997 rnccting  in Boston at which  t!lc J,,FS
SRI’ was lint substatltially discusscd#  J YMC for the record that my recollection ofhow species
were  sclcctcd differs from what is described in the JWS, the LOA application, and the proposed
ru!C. While thC groUJ’~ #%3Yl!!y  a.$,rced  that the fi>ur mystic&e species se]ectcd  were ]ike]y to he

~!IIOII~ the  IllW VU~CIX~~ 11) LFA transmissions, the group also agreed that sperm wha]cs and
beaked whale spccic~  were of cqlrcrl  comcrn. ‘!‘he  sperm whale,  in fact, was included in Phnsc
III of the SRI’, hut in the  end  HO data were colSlcctcd  on spcrrn whales because none wcrc
observed during Ihe study period. Beaked whales were not included  solcjy due to logistica!
concerns. In addition, the Boston discussion clarified that Ihe four myslicetc spccjcs were
scfccled as much for their ilccessibility  and the  likelihood of collecting  sufiicient  data as bccausc
they wcrc considered rcprcsenttrtive  models f’or other  mystic&s. Give11  the subaequellt

strunding  of beaked whales (and minke whafcs) in the Bahamas and the  growiug  evidence jj+om
this incident Ihat the resonance effects of active sonars may be far more relevant  to safety

concerns than auditory effects, clcnrly beaked whales continue  to belong on the list  c~fspccics
potentially  most vulnerable  to T,FA transmissions, The  evidence from the Mediterranean
(Fruntxis  I99I3) and the Ruhamas (K. Halcomb,  lcttcr dated February 23, 2001) suggests  s~rolq$y
that SPl ,s far lower than 180 dR for mid-frequency  nl~n  low frequency sounds could  have lctlla!
effects on scvcral  spxies of beaked whales, over a relatively large geographic arca, The
complete failure of the FEIS or the proposed rule to take these and other as-yet-unavailable
results into account when determining if SUKTASS LFA sonar will have only negligible impacts
on marine mammals IGolatcs  the %est scientific. infbrmation available” standard of the MMPA.

No~tJtcm llottl~mw  Whnlc,  Whire Whle, wzd,~hrtJwn  RigId Whcrle

The IISUS hclicvcs  the proposed rule5  the  LOA tipplication,  and the FEIS ignore vital
information regarding thcsc three  species in !xrticular.  The Offshore Biologically Important
Arca (Olt3lA) off the North  American cast coast, stretching out from the Bay of l;undy, is melt
to protect primarily the northern right whale (I~uhu/nmo glucialis),  the sei whnte  (Balacnop/eru
hur-eali,r),  the humpback whale (Mqppfer~ no~~acanglictc)  and the northern  bottlenose whale
(/jrlp~~~~odo~~  m~rprtll~r~~rs).  Howcvcr, according to researchers who study the northern bottfenosc
whale, the limit of this OH!A to the 200111 isobath offers little or no protection to this deep-water
species (see 1-l. Whitehend,  letter  dated  May 4,2001; L. Wcilgart,  letter dated May 8,2001; S.
Ilooker and Ii. Baird, lcttcr dated  May 2 1,200 1).

‘l&c  oRIA’s main pImpme, hvcvcr, appears to be to protect  the highly endangcrcd  northern
right whale. Despite this goa!, the ORJA may be insufficicnl to protect approximatc!y  one-third

.--- -A - w-s
m~d;fi~ntion)  in wjurious  Wafions, wher\ l~vclihood  01 housing dem-tntts  require  (e.g., coal tniners  risking black
]k~gig  becnllsc ttlcr  mincv arc’ B rcgion’q  o111y  vkhle employer;  pc~or timilies  livitlg  in marplnal  neighborhoods  with
enviromleutnl  hnznrds  bccnusc  il is the only affordable housing).
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of the reproductive females,  because their feeding/nursery arca js I&~OIV~?  (Warjng  c~(I], 2~00),.
1t1  addition, some  (individually identifiable) right whales travel across the ~orlh Atlantic  to as j;u.,
. as Irjatcrs  belwt’en  eastern Grcenhmd  and %;mdinavia (Waring tl (I/, 2000). ‘]‘hc  (JBIA as

designated would llot  protect these individuals as they  travel to arId from Norway or ~~~~~~~~~~  11or
W.J~J~d it protect  them once they wuc there. l?nally,  the ovcrwintering  groulld(s)  of individuals
olhex  than  calving fctnales and a fewjuveniles is/are also unknowll  (Wari~~g  CI a[. 2000),
meaning the ORI’A may bc insufficient to protect the majjorjly  of the  pop&ition  during the
winter. As the potcntiaj biological removal for this stock under  the MMPA js currelltjy zero, t}lc
take by I,FA transmissions of even  one indiviflual  could constitute jeopardy  under the 1;s~.

Kegarding white whales (Dc/l?llilltr~?/cr.l~s  Icztcw,  also knou~t~ as Muga whales), tllis  spccics is
exdudcd cnlircly from the mitigation p-oposal. ‘!IIc FEIS states that white whales in Cook I&t,
m area pot&ally  within  the greatcr impact  zone  of WA lnmsmissions in the Cjdfof Alaska,
would nol be ufyectcd  by I .];A transmissions. The  ISIJS fails to understand the ration& for this
conclusion, especially given that white whales have  exhibited tnarked avoidance rcspollses
(fleeing up to 80 km from an are:] where  firs1 dislurbed) to rclotively low IcvcJs  of low frCqUCJlCy

sounds (94 1 OS tfB in the 20 to 1000 Hz bqnd)  produced  by icebrcakcrs “at extraordinarily long
I’RII~CS”  (35-50  km) (ICichardso~~  ct u/. 1995, p. 257). It is plausible that C’ook Inlet  white  whales
w~ujd  experience RLs from Gulf of Alaska LFA transmissions in nt least  this decibel  range.
Thcrcforc, the exclusion of this slack, listed  as dcplcted  under the  MMPA, from the mitigation
proposal is not supported by the best  scientific information available.

In conclusion, ‘I’hc HSUS maintains that the propascd rule, ifimplcmcntcd, would fail entirely to
protect the Canadian population of northern bottlcnosc whales; would fail to provide adequute
protection to the highly endungered  northern right whale; and inappropriately exdudes  the Cook
In]ct white  whale  stock, which is listed ;IS depleted under the MMPA, from the mitigation
J”‘opwll.

The IISUS notes that, despite the recommendations of a number of‘ scientists, there is lni1lilnal
discussioll  in any of rhc SIJK'I'ASS 1,FA documcnttrlion  (especially the 131s) and no substantive
co~lsjderation  of the  potential for resonance impacts on marine mammals exposed to low
frcqucncy sound. 111 fact, it1 scvcral instarlccs  it) the various documents, the primary and CvCn
sole  illlpact  of coI1cecIl  is identiCed  as auditory effects, dcspitc increasing evidence that ]>erhnys
the  primary impact  of concenl should bc non-auditory d’fi~~. As I am not a physicist or R
bioacousticjan, J will not write at length on this issue,  but wish to incorporate the con111ltMS of
Ku~~r~eth  Ralcc;)mb  (letter ci;rted  February 23, ZOOI),  Dr. Mark McDonald (letter dated April
$j()Oj).  J)r,  $&q)lel~  l>;lwson  (Iett.er dated h/lay 24, 2ool),  and Dr. HaI Whitehead (letter dated
May 4, 200 I ) herein  by reference..
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CWMMENTS  SH.XIFIC  TO THE YHOPOSEL)  H[JLE

j’. 3.5379

It1 lIXpOllSt: lo CoIlli~lCllt  16, the NMFS states, “A prcliminnry  detcrnlinaGol1  011 whclher
information is sufficient to make (I, derermination that SlJRTASS LI;A Sonar  is I~UVQ 11~ inore
than a ncgljgible inq-act is R part of this rulemaking process” (CO~CLIJJII  2). TA& f],$(~,~~[~~,,~~/~~
W@‘.V  Ihe h’lbff?y  to dc?tC.I’tlliilt?  ~hcrl  w~ti/Ub/c infi,rmsrtion  is ii?J&:t  nor .y@cicnf  fo /nuke the
riecessrrl~y  MMPil ucg:ligihlc:’  impncr  d~?leriuingtion. Ihcre are no empirical  data justifying the
180 dB acoustic hurassment criterion; the Bahamas incident analysis is llot  yet conjp&d; the
LFS SRP, while  providing preliminary information on the potential impacts: of LI;I\
transmissions at lower than proposed “safe” levels  on u limited  number ofindivjduats  of a
limited number of species, did not examine several rclcvant paramctcrs (including any long-term
pz~rameters,  such as productivity) 4 is therefore ol’limitcd  utility  when  making managcmcnt
d&ions;  and the entire basis for the preliminary negligible impact determination in the
proposed rule rests on mod&g and assumptions that cannot bc ground-truthed using the
proposed monitoring program.

In response to C~omment  17, the NMFS dismisses the concerns  of one commenter  that scvctal
species of marine mammals were occluded from consideration (column 2). Scvcrat of these

k wcrc  ice seals. The  Marine Mammal Commission, imn iis October I909 comments on the drafi
\ \ \ EIS, pointed out that ice seals  may range as far south as the Carolinw. Their categorical \_

exclusion ~JOIJJ  c~~~Js~derilliwJ  iJJ the l% iS thCrCfOI2 11Ot  warranted.

j?. 1s.wq

E 111  respc,ns~  10 ~~~IJ~lll~llt  19, the NMFS states, “Bccausc of the offshore nature of SUll’l‘ASS
E T.,FA  sonar operations, the 1Vavy  dots not believe lhrrt there is a potential for SURTASS LFA

~ ~ ~ sonar to result in marine mammal stranding incidents”  (column I). This may bc true, but it
misses the point. Animals suffering mortality or morbidity offshore are not likely to come ,~,

_I\ _ _ ashore in a stranding cvcnt -. they arc likely to simply die and sink (which is clearly the  ultinJak
\ \

> > fate of the vast mnjority of marine mammals, given the rarity of strandings and the number  of ,\ I,
marine mammals that must die every day). The implication in this statement (both lhe  originul

I _ by the Navy and here in the proposed rule) is that stranding is synonymous with mortality, which
~ ~ ~,

\ \\\ \
is clearly not true.

b While  it is true thtrt  many mCne mummuls  are coastal in their  distribution, there are significant \ \\

,, numbers that arc pelagic, during cithcr all or part of their fife cycle. These:  marlrine  mammals will
rece:jve  no I-,rotection  Corn  “the  offshore nature of SIJRTASS LFA sonar oycrations” and will
J-J<}1  strand  jf rhC:y arc killccl  or scriousiy injured  through exposure to Ll-A transmissions. Their
I:clil~t~-~’  to strand, our limited  knowi~clgc  about  their  numbers  ni~d distribution, and the NMFS’
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.~ frriiure lo require !llOnitOring  beyvnd the 180 dR sqund  field  mean that the Navy (and thus the

F NMI’S)  Will almost certainly bC unable to idC1Itify  SUK’I‘ASS  LFA-rclatcd serious jl#ljjcs and

i .* mortalities within  thcsc  pehlgic  marine 1~1am1nn1  popul~li~~~~~,  SIIOUI~ tlley  occur.

The NMFS states, ‘iB~~~~u~e  serious injury is unlikely  (o occur unless  a marine mammaJ  is well
within the J 80 d13 SIIR’I’ASS  LFA sonar sal’tty zone  and close  to the source, and because tJle
closer lhe n~runn~n~  is to the vessel, the more  likely  it will bc deiected . . . the  potenliai f’or serious
injury to occur is minimal” (column 2). The last par1 of this statctne1lt  is true only jfil>e
preceding two cotldilions  are true: that scrjoqs  injury is unlikely to occur unless a lntlrjryc

i mammal is “well within” the I80 dR sound field  and that the  closer tl marine mamma] is to tJlc
E \ vcsscl  the  more likely it will be dctccted. The first condition is N I~~x>I/~c,,‘~s  on@,  The

t
monitoring progratn should be designed to provide data to help  support or disprove this

/ hyptlthesis. Unfortunately, it is not designed to do this. The second condition is 1101 tlllivcrsa]lq
_\ \ true. One yossiblc csccption:  if a deep-diving whale such as a beaked or sperm whale wcrc on a

i fang, deep dive, it might approach quite closely to the Vessel  from b&w WiChOut  increasing  the
t JikcJihood  of its detection.

I In rcsponsc  to Conmcnt 23 (column 3 and over to p. 15381, column I), 111~  NMFS states that it
I_,, ‘Cp&m  to require the  Navy to canccntrak. monitoring in an area whcrcin  marine mmmals are
_,~_,ltll. _ _ more  likely to incur an injury, than at distances wherein the  incidental  taking will be limited to
\\, _ sfmrt-term  bchaviora! modifications” (emphasis added).  The NMPS has no discretion to ~)~qJit*
\, one  kind of monitoring over the other in this  instance. The  monitoring program must monitor the

\ \ trike:  authorized under the LOA ($101 [a][S][A][ii][lJ]). As rhe LOA will not authorize lake by
: \ serious injury (the only kind of injury  assumed to occur within the 180 dB sound field, a

:,‘,‘ \ \ “conservative” assumption the Navy cmphasizcs numerous times in its clocunlcntatiol~)  but only
::~“: \I \: ,_ by harassnwnt  and non-serious injury, then the moniitoring  program must monit.or  fhcsc takes

E \ (see t,jc~~eraJ  C:O~~ments above). The NMFS  must rcquirc the  Navy to monitor “at distances
,::>:  >’ ,, whcrcin the incidental  taking will bc limited  to short-term behavioral modifications” prc~i~cly

__ _ _ becarlse  lflis lilniration  is rrjlccrr.f(rj)l; that is, it is merely a hypothesis that only shorl-term
\ \\ _\ hchavioral modifications and other’  harassment will occur tit these distances. The  monitoring

\\$s\\>~  > PrOgralll  InlIst bc dcsigncd to collect data that will provide widence to support 01’ disprove  this

hypothesis .

In rcsponsc to Ckmrnent  30, the NMFS  states, “Since the I-llTM3 [sic1  sonar will bc operating for
,~, a minimum of 30 minutes prior to initiation of SURTASS Ll:A sonar, ramp-up of the SIJRTASS

i<\ \ < : _ _ I,FA sonar is not ncccssary” (column 1). ‘I’he IISUS fails to see how ramp-up ot’~hc  I-IF/M3
_\_ \ \ sonar, which dii’f’crs in virtually all its characteristics from Sl JRTASS T,FA SOIW,  cm serve as a
\r>\l\r\  XI I_ ~\ Substi{ulc  for ramp-up of SLIKTASY  l.,l:A sotmr. If the Navy and rhc NMFS comidor that rlx
><C\\“~ \ dif‘ering characteristics  of the mid-frcqucncy sonars used  in the Rahamas make their imlx!ct
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irrelevant to an analysis of the polcntial impacts of SURTASS I,FA sonar, then  it ic ;nr*,r,,<.;‘~fn..f
for.them lo consider the sound characteristics of the W/M3  sonar tn hr &I&*;~~~
for SIIK’I’ASS T.,FA  sonar. Ramp-up of HP/M3 sonar might  wnrn  2.. -,, \.,. w-v.--‘,  .a’~,”
frequency specialists, but it might have no effect (either to warn or to attract) on low frequency
specialists.

NM13 notes  lhzlt its preliminary negligible impact determinatjon is based on research
COII~UC~C~  by independent scientists, funded  by the (J.S. Navy, on 3 .qpccies of

bafaenOptcric~  whaics, that were determined most likely to be affected by S[JRTASS JJA
sonar noise.

1‘:\ \ \~\\~  ~ This statement cmbodics the main points about which The HSUS js most concenled regarding

\’ \’ _ this ~~OPOSCC~  rule. The preliminary dctcrmination is based  on extremely limited research -

\,‘(“” limited in the  SCI’ISI: of the small number of spccics  examined; the small sample sizes; the narrotv

\‘_ ~\ scupe of the hypotheses tested; the  limited range of “trcatmcnts” (i,~,,  no RLs higllcr than  ] 55

_ \_ d13);  and the short duration of observations (on the ardcr of hours). And it is hascd on work

‘\I\!\\ I I funded by the U.S. Navy - while it is admirable that the Navy made l’unds  unJ tht: LFA

?:;;‘;~‘,\ \ transmitter and support vessel availabie for this rcscarch, there is a conflict of intcrcst  question

:::” ’ raised by basing all subsequent mmagctncr~t  dccisiojls  on research it funded’. In addition, The

s,\\r\\  \ _ _ IfSUS belicvcs that this statement is incompictc  - the preliminary dctcrmination is also based on
:: \\\\_, \ Navy modeling 4 the r\ssumptions  (some of which may bc valid, some  of which may not)  upon

which that modeling is based.

t

__
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harassment is defined as any XI thctt  “has  the potentid  to disturb” a nunl&r ofbcllaviors that
could bc ConSidered  biologically important (tj3[ 18][A][ii],  emphasis ad&d). Therefr,re, it is not
consistent with the  MMPA for the NMFS to limit its definition of harassment to those acts t]lilt
actually cwu.re n disturbance,  let alone cause a signijiicant  disturballce.

\ \
p. 153x(i

‘J‘hc NMFS states, “[?‘]IIc  LFS SRI’ l‘ailed  to documcl>I  uny cxtcnded biologically sj~l~jfic;~nl

resyonsc at maximum RLs up to 150 d13” (ccrlumn  1). ‘I’hc NMFS should clarjijt  what jt 1ncaflS

by “extended,”  hccause, &iven that the  LJS SRI’ did not observe the affcctcd w]&s for 11101’c
than ;i few days (and in most casts, for less than one day)  ufkr their exposure to L];A
IransmisGons,  it might  be said that the  i,FS SRP failed  to document any cxtellded  ~tq~o~lsc

because it did not look for- any extended rcsponsc.

The NMT;‘S states that scientists are in general agrccmm lh;lt temporary thrcshuld  shift (TTS)  is
not an injury (column 2). It also rcitcratcs the conclusion that I80 dR is ;I conservative  estimate
for onset TTS based on Schlundt CI al. (2000). The HSUS strongly disputes both these
statements. There are a number of scientists  (some or whom arc submitting comments on this
proposed rule) who do not agree that TTS is not an injury. While  a lcgitimatc dcbatc may exist
~111 whcthcr it is a serious il!jury,  it is arguably u non-serious injury with the potential to Icad to
serious injury and even mortality. While  suffering the effects of T’I’S,  a marine mammal may bc
more vulneruble  10 predation, ship strike, or entanglcmcnt,  As for considering I SO dl3  a
conscrvativc  cstimatc hascd on Schiundt  CI of. ~ 116s sltudy  lookccl  at tnasked threshold shifts’*  and
examined a very sali number of animals of only two spccics (both odontocctcs, which arc high
frcqucncy specialists). Calling any broadly-applied standard based on the rcsulls of such ti
timited study “conservi\liv~”  is ullwiirrtlnted.

As in previous proposed rules for acoustic-related authorization requests, 111e NMFS maintains
that “onset  PTS [permanent  threshold  shifif,  not onset TTS, is considcrcd..  .to bc the lower end
ofLcvc1 A harassment“  (column 2). The I-ISUS states  again f’or the record that it strongly
opposes this standard and helicves it is in violation of the MMPA’s  dclinitions of’I,cvei R and
Level A harassment. Level A harassment has thcp~tcl~(i~l  to injure - onset PTS is clearly an
j@ry and is potentially a .~erio~rs  injury for an acoustically oriented marine mammal.



cJ~)der “Research” (COIWTIII  2), [he NMFS states,  “While NMFS hcljcves  that rcscarch conducted
to date is suflicient  to assess impacts on
to wntinue  rcscarch a , .”

-. .mdnc  mammals.. .it believes that it would beyrird~~lr

required by law.
(emphasis added).  The IISlJS points out that it is not orlly  prudent, but

The LTM program (included  under the heading of “research”)  is part of the
monitoring Rnd reporting rcqujrements under the MMPA. However, not only is CnJ~liJlucd

rcscarch prudent from H scientific standpoint, it is ~7cce,wnry  in or&r to verify the assumption
that no serious injuries or morta]itics  will  occ,ur beyond the 180 dl3 sound field. Given that
evidence is building that mortality of whales (especially  bcakcd whales) is possible due  to
resonance effects  (resulting from exposure to mid-frequency  md low frequency sonzlr sounds) at
levels far below I#0 dH, clearly the LTM program goes beyond prudence to ncccssity.

Under Classification (COIU~I~  2), Ihe NMFS slates, “Without an authorization under the MMPA,
NMFS and the public arc unlikely to receive [information from the Navy’s SURTASS  LFA
monitoring and rcscarch program] ,” The HSUS has previously  exprcsscd concern about similar
propcssetl  rule statements,  which impiy that the  Navy would move forward with its proposed
action without authorization, even thou&  it anticipates  the take of’marinc mammals. This would
be in violation of the MMPA; thcrcforc we reiterate this concern  hcrc.

My commc~~ts  on the LOA application will bc limited,  because many of my Gcncraf Cornmcnts
refer to elements in the  JBA applicatjon.  In addition, elements of the proposed rule are
redundant to the LOA application.

p. /2- 13 (stxf ion 2.2.21

The LOA application periodically makes references, as on these two pages, to “facts” that arc
actuslly only speculation. Jb- cxamplc,  the I0A application states “The operating procedures
have been dcsigncd so that the source level [of the W/M3 sonar] would be adjusted to en,su~a
that Kl,s arc below harmful levels as mnrint:  mammtlls  neared the W/M3 sonar” (p. 12,
clnphasis  4ded).  Given that the RI,s of high frequency sound that cause hNrm  (defined for the
sake of argument as PTS or resonance injury) 10 marine mammals are unknown, The I ISUS fails
to see how the Navy can t!n.surc  the safety of marine mammals near the Hi/M3  sonar. On p. 13,
the  apptication states “whales were detected at ranges that wcrc nominally twice.. .thosc rcqttir*cd
rbr SURTASS LFA sonar monitoring mitigation.. .” (emphasis added), Required mitigation has
yet 10 bc finalized and doing so is indeed one of the main purposes of‘ the proposed  rulemakint;
pr~xcss. l’hc  Navy’s rcfcrcncc to mprired  mitigation in its IDA application is thercf’ore



impacted bccausc they arc clumped within the LI:A transmission impact zone.  The T,OA
upplication (and the IYIS and proposed rule) inappropriately ncvcr considers this possibility.

The  J..OA uppiication  ofien misleudingly prcscnts  information RS univcrsalfy agreed-upon by
marine mammal biologists and other marine scientists. For example,  here it states, “Marine
mammal biologists and marine bioacousticians agreed that, based on the best tlvailable  data,
itrcluding  results from the LFS SKI’, and bcsl  scientific judgment,” risk is as subsequently
described. I Iowever, there are II significant number  of marine nuunmal biologists and marine
hioacousticians  who do i701  agree with  this. These st’ntemcnts  misleadingly  imply that the
Navy’s position is supported by u mtljority  of the marine  mammal science community, whcrcas
discussion on forums such as MAKMAM (the internet  discussion group for rnarinc mammal
biologists) suggests othcrwisc.
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Then  LOI\ application slates “ . . .tl marim mammal would hnvc to receive one  ping greater than or ,\,’ (‘;
C(rtLUd  t0 180 JB or many pings at ii slightfy lower RL to possibly incur non-serious injury.”  This

! !I,))1: II ,:, ‘!,I(‘I’,11(11:1’1 is inconsistent  with discussions elsewhere in the I,()A application and in the  FE]S und  the ( ii{,11
:’1::’ \ s : :ji\

,’ ,’,//,,I I PropClsed  rule. Accordinfi  10 those discussic)ns,  all marine mammals who  receive a ping g~eclfer
‘),$),’i\ \ \ ,, f/m? 180 dR are presumed injtrred  (that is, seriously  injured).  This is prcscnted as a conservative

, x>li:;,s$

;(I’“>,\‘,\A 1 assumption and is the basis for the mitigation proposal, which seeks to cxc]ude  al] tnarjrle
\ \ “;i ,<,’

(I,$, ,\-
(t;,l’ mammals from the 1 km serious injury impact zone (corresponding to the  1 X0 dR sound  field).

‘::\f
I > /;{I’!<‘)>)  ,’

,‘,!;,;j
,I(‘,‘, (I Thus, this scnicnce and the rest of the paragraph appear to contradict these other discussions,

,\:,: _,
(\“,’

According to these discussions, if 8 murinc mammal receives a ping at a RL greater than 180 dB,
I ; ~‘<  c p;c
‘:i;

ill.,, 1 it wiI1 not only ckefinifcly  (as opposed to possibly) incur non-serious injury  (the  risk contjnuunl
,!;,,)#’ >I‘/ I

(if\ \: ’ !i,l
‘) ,’ <, goes to 100% at greiller  than 1 NI dl3), it will definitely incur ,rerio~ injury, as a “conservative” ,‘1 ,’ ‘5)
‘:;;l’ I, :/2

I \ \ ‘,I \(:‘i,’ : I :‘,\,‘$
’ >‘),\

I’ ussunipt.ion.
;,:‘f,, \ :t:,,Is

\I\\ ‘, ,‘.\,\“) ,,
(;( The paragraph goes on to state that an animal  would have to be nearly co-located with the sound ” ;;:(
,’ ” source (operating at well  over 200 dB)  to incur serious injuly. ‘l‘hc HSUS strongly objects to this

/ /
j,,;m ,1( I!,5’
:b >I’> > )!)>jl I; ,,: charxteriziltion,  not only bccausc WC believe it is overly optimistic about risk, but also becausi
1;: it is incnnsistenl  wilh  previous discussiom  ahoul  Ihe risk continuum and its assumptions.

,“‘,:<\II ‘,I//
!‘)S’,’ ,:l\‘il
,‘I,1’: ,*:,IL;

Later on this page,  the  LOA application states that an animul  must bc ahlc to t?eur tow frequency
“!I,

: :
: : I sound IO he affected by T,FA transmissions. This is IIOI necessarily true - animuls  can hc

‘;, !(;
I II‘> ‘5! ‘,<I’> I

\:: : physically impacted (through resonance effects) by a sound oven if they cannot hear it.
:’

‘5 “\
5, !\ : ,’\\‘,\’ ,\
I ~,s<:,xt  _ \ \\\,
,_ p SO t3wYiw7  1.4.2] u:’  \
I:,, : ::I:
\\’
i’ :, \\I ‘:;;;,I;[
3) \ :/) !‘I(’
:I :I The LOA application (and the  FGIS)  note  thar during Phase I of the I,VS SRP, “the distribution >I,,‘I of fin and blue whales appexed to be more influcnccd  by prey than by the playbacks,” The

Ill/ 1, /
\s:,s:, i ‘i’IIi!l : >: I HS[JS rlotcs  that this rcsuit  could bc seen 10 suppcvl  the hypothesis that all animal might show

‘J ‘J,

!,I \, _‘,  I \
,( ,,e’(

! ’ 1 I’ I’ iittle  if any behavioral reaction to an avcrsivc sound if the activity in which it is cngagcd is
3 “<,I,

!)<c\ II
I ,:,cj,I ,;,;:> ;> important enough to its survival or reproduction. In other words, the fact that fin and blue

j\,‘,\’ ,’ ‘,\ whales followed the  prey patches could be interprctcd  to mean  that, even in the presence of a
‘, , 1, ‘,  i \, \

I’,,,, ‘>I .‘,\,J
\‘>Y) I
c:\~< ,,~C t, harnlf\ll  sound, feeding was more important, to Ihe extent that they cchibitcd little if any reactioli

,’ 1); I to the sound. The  HSIJS does  not claim that this rcsultI?roves this, merely that it could bc
’ ” I$

!! t>;
intcrprctcd this way - the failure oi’ the LOA application or the FEIS to consider this possibility
suggests a bias: toward jntcrprcting scientiik  resulls to favor SURTASS 1,I:A deployment.
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I:;IjI
I i ’j’iI’j,  1,,: ?%c appkation  lhen states that ~CCXXIW  LFA transmissions occur  well  I>e]ow o&~)tocete  “best
1;; : hearing” frcqucncies, “it is u~dikely that expc~surc  to [J,FA transmissicms] at 120 dU could cacl~e
‘$‘)’  :, threshold ~hif’ts  in ~&nlcs”  (emphasis added).  The IISUS fails to see how the  acoustic behavior
jj\;;, ofodontocctc  spccics accurately predicts  the ticoustic  beht~io~-  of W/W((LV (pres~~I~l&ly  ,711
l:,I’  I
,/‘I
,‘, ‘, whales, including tnysticctcs).‘> ‘,
,I’,’
I’(”,l’,l’ y. 54-M hxfion 4.5.4J
i;j ,,, ,
)ji,$ ,I,’ ‘,I I Please see General  Comments above for comments on the 180 dJ3 criterion.  ‘J*hc disc~~ssion  inIg’!, ( ! the IDA application differs slightly from the discussion in the I;tlJS;  neither is convincing. In

,I”\” If ‘II,/
((‘I: I section 4.5.4, J note two statements in particular that arc problematic. First, on p. 55, the LOA
()I, ‘, ,,
j!‘jj:::‘,;’

aplj&atiun refers to “the  scientific  hypothesis that marine mammal hearing thresholds have
cvolvcd from levels on the order of ambient  noise” when referring to the ambient noise 1eveIs at

! i)if,;:,;f.,,’/ ,’ ,’ low frequencies. That is, the I .().A upplicntion  is speculiiting  that cctaceims  who hear best  at low
/,,:!! frcqucncics  would have hi&r hearing thrcshoids  than cctaccan?; who hear best  at high
‘ili,i:,,  ! frequencies because ambient noise  levels in the ocean  ate higher at low frequellcies.  -The

! (I,::, ,
problem  is that the c~ul~lior?  of cctaccan hearing abilities occurred literally over millions of’ycars

\j(ir:,‘,;  ; and WC cm crnly  SptXlJji~k  on the level  of low f’rcquency  ambient noise during this time, If the
jj)r;/ I’ LOA application is implying that we, can !~sc contcmporury low frcqucncy ambient noise lcvcls

‘to speculate on cctaccan hearing thresholds, The IIUJS strongly disagrees. Low frequency
I I/, /(,I(‘I ambient noise has been increasing by orders of magnitude in this century; clearly we cunnot  USC,,I#!,,j’j’ thcsc Icvcls to speculate on the noise-related e~lvironmcntal  conditions that shaped  the evolution(‘,J  (J!I>,!  ‘,’ ,’ ,‘, of cetacean hearing abilities.,,$, ‘I,

,I: 1 ,I
,((i;’

The   statement HISO the LOA emphasizes the 01
JJopuIntion harassed”

;‘I f,‘I, 3
; I ~; ~,; ’ I. I-lowevcr,  The  HSUY notes  that the Navy C~~UV@,Y.Y  individual when
(I p:i evirluatiny,  for exumple, Schlundt  e[ nl. (2000),  whcrc the small sa~-t~ple  size  of five dolphinsI11 I

(only two ~11‘ w]$ctl were tested at each rrequency)  clearly wcakcns the general  applicability of
the  results, given the rcIativcly high probability that the hearing thresholds of thcsc individualsI!;:,>’‘// / / I

1)“;
arc unlikeIy to represent the norm I’or the species (let alone  other species). This is yet R furthcl

,I I,,
I, example of’ihc double standard mcntioncd  Mow (see Comments Specific IO the IXIS,
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Given the limited foraging season for most mysticctes,  a reduction in &cjency of’5%  migllt  be
the fine cdgc between breeding successfully  that year or not (and even possibIy between
surviving to the next  season or not). The  dismissive way the LOA applictition  treats such  a
passibility is dislurbin~.

COMMENTS SPECIFIC TO THE FEIS

1 anI iimiling my comments on the FEIS, as I recognize that the NMFS  is limiting its,
consideration ol’comments to those  that addross  the  proposed rule  and LOA application djrect]y.
In addition, many of my Comments on the draft EIS remain  relevant, as the Navy either did not
address them or they did so in a limited or dismissive way, and thereforc it would be redundant
for me to repeat them. Nowcver, 1 wish to make a few comments, as the FEJS scrvcs as the
NGPA documentation for the proposed rule.’  My co~nrnc~~ts  will focus on elements INW to the
FEiS  (not found in tbc draft HIS) or involving information of which I have only recently hecon~
aware.

J’he FEIS, in contrast to the draft US, provides an clahorate discussion of how the Navy
extrapolated from human auditory standards to justify the  180 dR criterion for the upper limit  of
acoustic harassment and non-serious injury. There  are problems with this discussion. l;irst, and
most important, the use of human auditory standards is flawed. Inter-specific and intcr-
illdividual  variability in hearing capabilities and characteristics is significant, particularly
between tcrrestriai  and marine spccics. Hearing mechanisms in water differ from those in air -
adaptations to rccciving  arld perceiving sound in the two physical rncdia  make compariscxx
regarding TTS and PTS between  tcrrcstrial and murinc  spccics problematic (as the Navy itself
has pointed out on numerous occasions). Yet  the Navy relies heavily on just such a comparison,
with a minimum of caveats regarding the direct application of values from one medium and
species to the other, to justify its conclusion that SURTASS LFA sonar will have a negligible
impact on marine mammals. The debate about the  appropriateness of using human (or any
terrestriat spccics) hearing as a model  for marine mammal hearing is on-going and lively in the
scientific community; it is highly questionable whether the FEIS’ discussion, including its direct
use of’hunxul  values without any correction factors when  calculating:  the marine mammal values
in Table 1-4, would in fact pass peer-review.

Another significant problem is the I:lXIS‘ use of values  found in Ward (1 c)Y7), especially his
“Eyuivulent Qnict” (EQ) values. Tl~et EQ value of 70 di3 rc 2OpPa,  used on p. I-27 to predict
retroactively the results from Kastak CT nl. (1 WC)), is f‘or humans in air. It is not only highly
unlikcfy that the EQ value would bc the same I’or marine  mammals in wntcr,  but the empirical
data from Knstok  (?I nl indicate that it is no/ the sirnx. Kastak  et c((.  determined that RLs
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bctwccn 65-75 dR re 1 {#a could reliably produce small levels of ‘1”I’S in pinnipeds.  I’hcrcfore,
the I+q value for pinnipeds in water should bc approximately 10 or even 15 dl3 bclaw 65 dB> or
about $0-55  d13. In short,  the FEIS appears to have ignored empirical evidence if it did not Icad
to the desired result of a 180 dR criterion for the upper limit of acoustic harassment.

The  FJTJS,  in response 10 numerous comments, includes  a new section  discussing the issue  of
beaked whale strandings that have  occurred in proximity to naval maneuvers. Howcvcr, the
HSUS i’hds this  discussion to bc wholly inadkquatc  and dismissive. ‘Ike N;~vy  continues  to
maintain (and the NMFS appears to concur in the proposed  rule) that. hccausc the :ict.ive  sonars
used in the l3ahamas  wcrc mid-f.iequency  sonar~,  the incident  is not “relevant” to S[JK’I‘ASS
LFA sonar use. Given the  char polential for resonance effects (versus auditory impacts) and the
fact thar low frequencies wcrc  transmitted in M similar sonar-corrclatcd cvcnt in the
Mediterranean  (Frantzis 1998),  clearly this dismissal is neither scielltificnlly justi~cd  no1
precc?utionary.  In addition, the decision  IO complctc  the FEIS (as wclI as to proceed pith
nrlcmaking)  bcforc tbc final rc~ults  of the analysis of the Bahamas incident arc nvailablc  violates
the “best scientific information available” standard. The  discussion in this subchap(er  has
obviously been truncilled  because of this rush to publish without all inf~m~~ation  in hand.

The I ISUS concurs with the comment submitted by Dr. Hal Whitehead regurding  the  statcmcnt
in the E’ElS that correlative  studies “cnn[not]  provide  evidence for causation” (p. 3.2-46). This
is incorrect and reflects a misunderstanding ofthe scientific method. Science, whether
correlative or experimental, provides and idcntifics evidence  for causation, The theories of’
evolution  and natural selection were both  largely devclopcd using correlations. Clearly
correlation p~~oviu’cs  cvidctm for causation, It does not, as the 143s correctly rnaiiItains  later  on
the same page, “prove causation,” but this is a different statement. 1’1~ corrclatiorl  ol‘utt the
~IOWI~ kixed  species mass strandings involving beaked whales wilh ne~by nuval mncuvcrs
(I WC: 200 I ) most certainly provides cvidcncc t’or caus&on.

‘1’1~ HMJS \vishcs  to state once  again for the record  that it objects to the double standard tflc
Navy (amI the NMFS by concurrence) continues to follow. If it is appropriate to exmpolace
from human auditory standards (dctcrmincd using sound sources and frcqucncics very diffcrcnt
from the LFA sound source, in a different medium) to establish the  180 dl3 critcrjon  for marine
mammals; and ifit  is appropriate to extrapolate from results of studies using small numbers of
high-frequency specialists (i.c., botlienose dolphins and white whales), exposed to 11 very
different  sound source and both similar and different frequencies using masking protocols, 10
label the 180 dH criterion as “canscrvativc”; then it is inconsistent to rcjcct as not rclcvont a
comparison to the actual impact on beaked whales (n taxon bclicvcd by many, including the
FJ+JS, to be potentially  vulncrahlc 10 low f’rcclue~~c~  sound impacts) and minkc whales (a low



The HSUS maintains that the Navy’s summary rcjeciion of emerging inform&on  regarding the
carrclation  between beaked whate mass strandings and the use of mid-frcqucncy standard tactical
sonars in its analysis of potential impzicts  of SIJK’I’ASS  LFA solIar  use on Ihe m;lrille

environment is unwarranted, arbitrary, und biased.

According f.0 informatio~l  1 hnve  received from European contacts, the navies of other  cc~~ntrics,

including the United  Kingdom, l:rancc, and Germat~y,  as wcfl  as lhc North Atlantic Treaty
0rganization (NATO) (Fruntzis  1938),  are dcvcloping their own low frcqucncy active sonars.
While the U.S. Navy asserts that it will  deploy “only”  four SUR’I’ASS I,FA sonar vesscfs, of
which imly two wilf normully oper;Jte  simultancously’2, clearly there may hc other low frequwq
sonars operating in concerl (IT in tandem with SUR’I’ASS f ,FA sonar. NEPA rcquircs a
cumulative  impact analysis of the proposed Lic(ivity  in con.junction  with other human activities,
and given the.  development ofthesc  other sonars, clearly the Navy should have considered the
cumulative impact of‘ multiple low frequency sanars operating simultaneously in the same ocean
basin.

The  discussion in subchapter 4.4 in the FEIS implies that, with shipping noise and seismic
surveys having increased substantially in recent decades, T,FA transmissions should bc seen  as a

I2 7%~ FEIS hi& ‘brhll rht% this small  numhcr  of VCSSC~S  no one of the rexons  U.S. Navy j-F/\ transmissions  will  m&e
only A smnll contribution to the cumulntive  impact of low frcqucocy  anthropogenic  noise on the rnnrinc
environment (p. 4.4-3).  Given that other LI:A-like tmnsrnit(crs  will be operating in the world’s occnns  (potcntiall?
r;l)~s&wxwly 01’  ncnr-sin~ultancor,sly with SURTASS IJ‘A wmr),  this distmtion inappropriately w~dcmincs  the
YCI.Y ~rtlrposc  of the cum~rla~ivc  impuct rcquircmcnt  of a NEI’A annlysis. Simply because SIJRTASS  Ll:A sonar is
only one among many low frequency  sound sources does not mefm  il is discc,untnble.

frequency specialist)  of a diffcrcnt sound  sow-cc,  at diffcrcnl  fiequencics, under circulnstatlccs
similar to those under which SURTASS LFA sonar will be operated.

In short, the Navy’s decision to compare and relate disparate data sets in one  instance whi[c  not
doing so in another appears arbitrary and based solely on whether the comparison suppol-ts  the
Navy’s proposal 10 deploy SUR’I’ASS I..FA sonar. The Bahamas incident  stlarcs  many
characteristics similar to potential SUR’I’ASS LFA outcomes -the differences should  perhaps  be
regarded as dif’i’erenccs  in dcgrce rather than kind. In contrast, the behavior of sound in air and
water differs greatly, while the evolution of hurmt~  md mark mammal &ring has diverged in
response to thcsc diffcrcnces  as well as to other environmental and biological factors. I’hc
differences between human and marine mammal hearing should perhaps bc rcgatded as
diffcrcnces in kind. While comparisons between kinds need not bc cntircly rejected, they should
be made with extreme caution. Comparisons between degrees are more Icgitimale - yet the
Navy has embraced the former and rejected the latter.
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minor contribution to their cacophony. However, although undoubtedly ambient  noise has,
increased in the wdd’s  wetms, largely due to shipping, 1,l;A transmissions nevertheless stand
out from this increasing hum. Comments submitted by others, including  Dr. Ivlark McJIonaJd

(lcttcr dated April 200 l), who has recorded J,FA transmissions during his marine acoustic
studies, highlight this. Marine mammals at a minimum may react with a startlc rcactjon similar
to Dr. McDonald’s when he first heard an 1,FA transmission on a sonobuoy ti-om  a distance of
nearly 1000 miles. Should any marine mammals be closer than that, other impacts of increasing
severity may occur,

It is of interest to note that most of the anthropogenic sounds described in subchapter  4.4 are not
specifically desjgd to km a wide geographic impact (nvtablc exceptions inch&  the Acoustic
Thermomctry of Ocean Climate [ATW]  sound source).  Either the  noise they product is
incidental to their operation (e.g., shipping) or the range of impact is intcndcd to be localized
(e.g., seismic surveys). Ilowever, the very purpose of SURTASS LFA sonar is to dctcct
submnrincs at great distances (in the ran&c  of’hundreds  of miles). Therefore, the  characteristics
of the SOLJJIJ  it produces should and twsl allow it to travel  at an effective SPT, (whatever that is)
for great distances. In other words, while  other anthropvgenic sounds Jlldy be as loud and as Tow
in frequency, LFA transmissions  may be unique in other characteristics (c.g., signal duration,
bandwidth, sweep, depth  al propagation) such that loud, long distance travel is cnsurcd. Again.
Dr. McDonald’s cxpcriencc supports this conclusion.

The HSUS states for the record that WC consider the Navy’s responses to public conuncnts
submittccl  during the comment period for the draft ETS,  as presented in chapter 10 01‘ the FEJS, to
be inadequate and dismissive overall, We find several rcsponscs meet  the criteria for “arbitrary
and capricious” under the standards of the Administrative l’rvcedures  Act. l;or c)iamplc, the
respvrlse  to comment 4-4.2 1 indicates that Dr. Peter Tyack has performed a correlation analysis
belwcen stranding evenls and SURTASS Ll;A opcratioru  vver the past 1 Q- 12 years, but then
dots  not prcsenr the analysis. ‘J’he data input, methodology, and actual results of the analysis are
not provided. Thcrcforc, this amounts to simpIy accepting the Navy’s word that an analysis
(properly dcsigncd, with valid assumptions) resulted in a probability value that supported the  null
hypothesis that strandings were unrelated to LFA transmissions.

Dr. TJal  Whitehead, on the other l~intl,  submitted another analysis, to determine the  probability
that rccordcd  beaked whale mass strandings occurring in proximity to unspccificd “military
activities” were coincidental to those activities (letter dated  h4ay 4, 200 I). CJnless  “military
activities” occur with improbable frequency, it is highly unlikely that the known mass strandings
of beaked whales around the world are complet.ely  unrelated to thcrn. While beaked whufes
strand Car reasons other than cxposurc to so~mds generated  by “mili!ary ;tclivities,” zppnrently
when they (VCJ exposed to such sounds under the right circumstances (inclutiin~  being in
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proximity to land), they tend to strand. In addition, the (now) scvcn  known mixed spccics mass
strandings involving beaked whales have a11 occurred in proximity to “militaly  activities” (IWC:
2001). Cetacean strandings are rare regardless of any relevant factor, including the  fact that
hundreds (if not thousands) of cetaceans  must  die cvcry day. The  fact that “military activitjcs,”
whatever their frequency, rarely (although not insignificantly) correlate with strandings is not the
same as saying they rarely have a lethal effect on cetaceans.

If the  Navy is going to rely on a scienlist.‘s  analysis to support its responses to public  CanJn~e~~t,  it

must present the analysis, to allow ndcquatc  evaluation of its assumptions, methods,  and results,
Par example, in the case of l>r. ‘I’yack’s mal$is,  it is unknowr~  if he looked at all the opcrati(bJjs

involving S’ZJRTASS 1 ,FA sonar and then  determined if any strandings occurred mm-by  or if hc
looked at all known strandings and tkcn dctcrnzined if SUKTASS LFA sonar had been operating
nearby. It is unknown’ what species he examined. It is unknown if he had access to information
on every use of SURTASS 1 ,FA sonar or only de-classified uses, It is unknown what statistical
test he used or whaty-vaiucs  hc obtained. Without this information, the Navy’s response to
Comment  4-4.2 I is at best incomplctc. In general, many of the responses in chapter ! 0 do not
provide enough information to evaluate their adequacy, Despite the fact that several credible
scicnti&  made a number of similar commenrs, the Navy’s efforts to address these informed
concerns were iit best minimal and at worst arbitrary and capricious.

CONCLIJSJON

The  HSlJS finds the Navy’s application for a small take exemption authorization to be
prcmaturc,  given the  current stale of ignorance regarding the  impacts of loud, low frcqucncy
anthropogenic sound on marine mammals, We are particularly concerned with the Lack of rcal-
time (and effective long term) monitoring of the geographic areas in which the authorized take
will occur - both bccausc this lack oi’monitoring is in violation of the MMPA and because it will
not allow the Navy and the NMFS to verify the many assumptions upon which the negligible
impact determinalion  is based. It also means the Navy will be unable to verify that 110 serious
jn.jurics  or mortalities occur hcyond the t 81) dR sound field as currcntfy prcdictcd,

‘r’hc NMFS should withdraw or substantially revise this proposed rule,  At a minimum, the final
rule must include a detailed monitoring plan for the “harassment and non-serious injury” impact
zone between I SO dR (ideally 120 dR) and 180 dB. In addition, the finaf rule must be revised to
include adequate protection for the highly endangered northern right whale. Without thcsc key
revisions, the small take regulations will violate the MMPA and the  ESA. The HSUS will
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Sincerely,

Naomi A, Rose, Ph.D.
Marine Mammal Scientist
Wildlife and Habitat Protection

CC: The Honorable Daniel Akaka, Senate  ’
The Honorable Barbara Boxer, Senate
The Honorable Susan Collins, Senate
The Honorable  .ludd  Gregg, Scnatc
The Ilonorable Ernest Hollinys, Senate
The Honorable Daniel Inouyc, Senate
The  Honorable 3ohn  Kerry, Senate
The Honorable  Olympia Snowc, Senate
The  Honorable Ted Stcvcns, Senate

The Honorable Neil Abercrombic, House of Representatives
The  Honorable Thomas Allen, IIousc of Reprcscntatives
The Honorable John Baldacci, House of Representatives
The IIonorablc Tammy  Baldwin, House of Rcpresentativcs
The  Honorable Sherwood Hochlert,  IIousc of Representatives
The IIonorablc John Conyers, Jr., House of Reprcscntatives
The Honorable William Dclahunt, House of Rcpresentativcs
The Honorable Lane Evans, House of Rcpresentativcs
The  Honorable Eni Fnleomavacga, House of Rcpresentativcs
The Ifonorablc Sam Furr, House of Kcpresentativcs
‘l’hc Honorable Wayne Gilchrest, House of Rcpresentativcs
The Honorable Rush IIolt, 140~s~  of Representatives
The Ilonorablc Dennis Kucinich, Ilousc of Representatives
The Honor;lble  Jerry Lewis, House  of Representatives
The  Honorable Gorge Miller, House  of Representatives
The Honorable Patsy Mink, House of Representatives
The Honorable John Murtha, House of Representatives
The Ilonorablc Frank Pallone, JJouse  of Kcpresentatives
The Honorable Jim Saxton, IIouse of Rcpresentativcs
The Honorable Jo& Serrano, House of Reprcscntatives
The IIonorablc  I:rank Wolf, Ilouse of Rcpresentutivcs
The Honorable C. W. “Bill” Young, I~iousc of Representatives
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cc (cont.):cc (cont.): Robert 14. Mattlin, Ph.D., Mark Mammal CommissionRobert I-I. Mattlin, Ph.D., Marine Mammal Commission
Joel Reynolds, Esq., Natural Kesourccs Defense CouncilJoel Reynolds, Esq., Natural Kesourccs Defense Council
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